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(2) In making the determination
under paragraph (d)(1)(ii) of this sec-
tion, OWCP will consider:

(i) The nature, frequency and dura-
tion of exposure of the covered em-
ployee to the substance alleged to be
toxic;

(ii) Evidence of the carcinogenic or
pathogenic properties of the alleged
toxic substance to which the employee
was exposed;

(iii) An opinion of a qualified physi-
cian with expertise in treating, diag-
nosing or researching the illness
claimed to be caused or aggravated by
the alleged exposure; and

(iv) Any other evidence that OWCP
determines to have demonstrated rel-
evance to the relation between a par-
ticular toxic substance and the claimed
illness.

§30.231 How does a claimant prove
employment-related exposure to a
toxic substance at a DOE facility or
a RECA section 5 facility?

To establish employment-related ex-
posure to a toxic substance at a De-
partment of Energy facility or RECA
section b5 facility as required by
§30.230(d), an employee, or his or her
survivor(s), must prove that the em-
ployee was employed at such facility
and that he or she was exposed to a
toxic substance in the course of that
employment.

(a) Proof of employment may be es-
tablished by any trustworthy records
that, on their face or in conjunction
with other such records, establish that
the employee was so employed and the
time period(s) of such employment.

(b) Proof of exposure to a toxic sub-
stance may be established by the sub-
mission of any appropriate document
or information that is evidence that
such substance was present at the fa-
cility in which the employee was em-
ployed and that the employee came
into contact with such substance.
OWCP site exposure matrices may be
used to provide probative factual evi-
dence that a particular substance was
present at either a DOE facility or a
RECA section 5 facility.

§30.232

§30.232 How does a claimant establish
that the employee has been diag-
nosed with a covered illness, or sus-
tained an injury, illness, impair-
ment or disease as a consequence of
a covered illness?

(a) To establish that the employee
has been diagnosed with a covered ill-
ness as required by §30.230(d), the em-
ployee, or his or her survivor(s), must
provide the following:

(1) The name and address of any li-
censed physician who is the source of a
diagnosis based upon documented med-
ical information that the employee has
or had an illness and that the illness
may have resulted from exposure to a
toxic substance while the employee
was employed at a DOE facility or a
RECA section 5 facility, as appropriate,
and, to the extent practicable, a copy
of the diagnosis and a summary of the
information upon which the diagnosis
is based; and

(2) A signed medical release, author-
izing the release of any diagnosis, med-
ical opinion and medical records docu-
menting the diagnosis or opinion that
the employee has or had an illness and
that the illness may have resulted from
exposure to a toxic substance while the
employee was employed at a DOE facil-
ity or RECA section 5 facility, as ap-
propriate; and

(3) To the extent practicable and ap-
propriate, an occupational history ob-
tained by a physician, an occupational
health professional, or a DOE-spon-
sored Former Worker Program (if such
an occupational history is not reason-
ably available or is inadequate, and
such history is deemed by OWCP to be
needed for the fair adjudication of the
claim, then OWCP may assist the
claimant in developing this history);
and

(4) Any other information or mate-
rials deemed by OWCP to be necessary
to provide reasonable evidence that the
employee has or had an illness that
may have arisen from exposure to a
toxic substance while employed at a
DOE facility or RECA section 5 facil-
ity, as appropriate.

(b) The employee, or his or her sur-
vivor(s), may also submit to OWCP
other evidence not described in para-
graph (a) of this section showing that
the employee has or had an illness that
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resulted from an exposure to a toxic
substance during the course of employ-
ment at either a DOE facility or a
RECA section b facility, as appropriate.

(c) An injury, illness, impairment or
disease sustained as a consequence of a
covered illness (as defined in §30.5(r))
must be established with a fully ration-
alized medical report by a physician
that shows the relationship between
the injury, illness, impairment or dis-
ease and the covered illness. Neither
the fact that the injury, illness, im-
pairment or disease manifests itself
after a diagnosis of a covered illness,
nor the belief of the claimant that the
injury, illness, impairment or disease
was caused by the covered illness, is
sufficient in itself to prove a causal re-
lationship.

Subpart D—Adjudicatory Process

§30.300 What process will OWCP use
to decide claims for entitlement and
to provide for administrative re-
view of those decisions?

OWCP district offices will issue rec-
ommended decisions with respect to
claims for entitlement under Part B
and/or Part E of EEOICPA that are
filed pursuant to the regulations set
forth in subpart B of this part. In cir-
cumstances where a claim is made for
more than one benefit available under
Part B and/or Part E of the Act, OWCP
may issue a recommended decision on
only part of that particular claim in
order to adjudicate that portion of the
claim as quickly as possible. Should
this occur, OWCP will issue one or
more recommended decisions on the
deferred portions of the claim when the
adjudication of those portions is com-
pleted. All recommended decisions
granting and/or denying benefits under
Part B and/or Part E of the Act will be
forwarded to the Final Adjudication
Branch (FAB). Claimants will be given
an opportunity to object to all or part
of the recommended decision before the
FAB. The FAB will consider objections
filed by a claimant and conduct a hear-
ing, if requested to do so by the claim-
ant, before issuing a final decision on
the claim for entitlement.

20 CFR Ch. | (4-1-12 Edition)

§30.301 May subpoenas be issued for
witnesses and documents in con-
nection with a claim under Part B
of EEOICPA?

(a) In connection with the adjudica-
tion of a claim wunder Part B of
EEOICPA, an OWCP district office and/
or a FAB reviewer may, at their own
initiative, issue subpoenas for the at-
tendance and testimony of witnesses,
and for the production of books, elec-
tronic records, correspondence, papers
or other relevant documents. Sub-
poenas will only be issued for docu-
ments if they are relevant and cannot
be obtained by other means, and for
witnesses only where oral testimony is
the best way to ascertain the facts.

(b) A claimant may also request a
subpoena in connection with his or her
claim under Part B of the Act, but such
request may only be made to a FAB re-
viewer. No subpoenas will be issued at
the request of the claimant under any
other portion of the claims process.
The decision to grant or deny such re-
quest is within the discretion of the
FAB reviewer. To request a subpoena
under this section, the requestor must:

(1) Submit the request in writing and
send it to the FAB reviewer as early as
possible, but no later than 30 days (as
evidenced by postmark, electronic
marker or other objective date mark)
after the date of the original hearing
request;

(2) Explain why the testimony or evi-
dence is directly relevant and material
to the issues in the case; and

(3) Establish that a subpoena is the
best method or opportunity to obtain
such evidence because there are no
other means by which the documents
or testimony could have been obtained.

(c) No subpoena will be issued for at-
tendance of employees or contractors
of OWCP or NIOSH acting in their offi-
cial capacities as decision-makers or
policy administrators. For hearings
taking the form of a review of the writ-
ten record, no subpoena for the appear-
ance of witnesses will be considered.

(d) The FAB reviewer will issue the
subpoena under his or her own name. It
may be served in person or by certified
mail, return receipt requested, ad-
dressed to the person to be served at
his or her last known principal place of
business or residence. A decision to
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